
BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

IN THE MATTER OF

	

)
MASON/JOHNSTON GENERAL

	

)
CONTRACTORS and AIR TECH

	

)
CONSTRUCTION CO .,

	

)
)

Appellants,

	

)

	

PCHB No . 85= 25 3
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW
PUGET SOUND AIR POLLUTION

	

)

	

AND ORDE R
CONTROL AGENCY,

	

)
)

Respondent .

	

)
	 )

THIS MATTER, the appeal of a Notice and Order of Civil Penalty fo r

$500 for violation of the state air pollution codes and the federa l

code of regulations regarding removal of hazardous asbestos material ,

came on for hearing before the Board ; Lawrence J . Faulk, Wick Dufford ,

and Gayle Rothrock (presiding) on March 10, 1986, at Seattle .

Respondent PSAPCA elected a formal hearing, pursuant to RC W

43 .21B .230 . Lisa Flechtner, court reporter, officially reported th e

proceedings .
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Appellants appeared through Jeff Ladum, president of AirTec h

Construction Co . Respondent PSAPCA appeared and was represented b y

its attorney, Keith D . McGoffin .

Witnesses were sworn and testified . Exhibits were admitted and

examined . Argument was heard . From the testimony, evidence, an d

contentions of the parties, the Board makes thes e

FINDINGS OF FACT

I

Respondent PSAPCA, an activated air pollution control authority ,

has filed with this Board a certified copy of its Regulation I and al l

amendments thereto, of which we take official notice .

I I

Appellants Mason/Johnston and AirTech Construction frequently d o

business together with AirTech acting as a subcontractor to remov e

asbestos and other hazardous materials from a job site wher e

Mason/Johnston has a general contract . Air Tech has also acted as a n

individual contractor with federal government agencies, including

military bases, for removal of asbestos insulation in older facilities .

II I

On June 27, 1985, in the afternoon, a PSAPCA inspector arrived a t

Van Asselt School at 7201 Beacon Avenue, South, in Seattle, and

contacted the Principal about an asbestos removal and buildin g

renovation project apparently underway there . PSAPCA received a n

anonymous telephone call earlier that day inquiring about th e

hazardous materials removal operation going on at the school. PSAPCA
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records indicated they had never been notified about the intent t o

remove asbestos from Van Asselt or any other Seattle public school .

I V

Following contact with the principal, the inspector contacted Jef f

Ladum of AirTech, who was in charge of the removal program at th e

site . He knew nothing of the requirement for filing a Notice o f

Intent to Remove Asbestos with PSAPCA and was surprised by it since h e

had inquired of both the federal EPA and the state Department of Labo r

and Industries as to registrations and safety practices with which h e

would need to comply . Neither had the Risk Assessment office o f

Seattle School Distract No . 1 told him of the need to notify PSAPCA .

V

The inspector learned that the project involved more than 26 0

lineal feet of pipes . She observed the safety practices bein g

followed and asked that a sample of the asbestos pipe insulation be

given to her . A worker brought a sample to her in a sealed bag . She

also noted the packaging and ultimate disposal practices of the

company .

	

At hearing, she testified AirTech workers were following

appropriate safety practices for asbestos removal .

V I

The following day the inspector issued a notice of violation (NO V

20845) of state and federal asbestos removal standards to AirTech ,

Mason/Johnston, and Seattle School District No . 1 citing the failur e

to provide prior written notification . Additionally, she called o n

the Risk Assessment office of the Seattle School District and informe d
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an official there of the regulations and provided him with Notice o f

Intent forms .

VI I

Thereafter, she submitted the asbestos insulation sample fo r

analysis . The laboratory results worksheet indicated 25% asbesto s

(chrysotile) content of the insulation . That substantially exceed s

the threshold standard of federal and state regulation .

VII I

On November 8, 1985, PSAPCA issued Notice and Order of Civi l

Penalty No . 6368 to Seattle School District No . 1, Mason/Johnsto n

General Contractors, and AirTech Construction Co ., reiterating the

charge in NOV 20845 and assessing a penalty of $500 . On December 6 ,

1985, the two construction firms filed an appeal of the civil penalt y

with the Board, feeling aggrieved they were being fined under th e

aforementioned circumstances . The school district did not appeal .

The matter became our cause number PCHB 85-253 .

I x

Any Conclusion of Law hereinafter determined to be a Finding o f

Fact is hereby adopted as such .

From these Facts, the Board comes to thes e

CONCLUSIONS OF LAW

x

The Board has jurisdiction over these persons and these matters .

Chapters 70 .94 and 43 .21B RCW .
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1

	

I I

	

2

	

WAC 173-400--075 adopts the federal emission standards fo r

3 asbestos, benzene from fugitive emission sources, beryllium, berylliu m

4 rocket motor firing, mercury and vinyl chloride promulgated by th e

5 United States Environmental Protection Agency prior to October 1 ,

6 1984 . From context it appears that the state regulation is designe d

	

7

	

to incorporate the work practice procedures mandated federally fo r

8 handling these substances .

	

9

	

The federal regulations are the expression of National Emissio n

10 Standards for Hazardous Air Pollutants (NESHAPS) mandated by Sectio n

11 112 of the Federal Clean Air Act . The standards for asbestos ar e

12 contained in 40 CFR Part 61, Subpart M .

	

13

	

40 CFR 61 .146 requires each owner or operator to give th e

	

14

	

"administrator" notice of intention to demolish or renovate when a

15 project involving asbestos removal is contemplated . WAC 173-400-07 5

	

16

	

states :

For the purpose of state administration of th e
federal regulations adopted by reference hereby th e
term "administrator" shall refer to the departmen t
or cognizant local authority .

1 7

1 8

19

20 The cognizant local authority is PSAPCA in this instance . The

21 preamble to the federal regulations makes clear that they apply t o

22 demolition or renovation contractors as well as to owners o f

23

	

stationary sources .

25

	

Therefore, the appellants in this case in June of 1985 did violat e

26
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WAC 173-400-075 and 40 CFR 61 .146 by failing to file the requisit e

notice with PSAPCA in connection with the Van Asselt School renovatio n

project .

I V

However, a good faith effort to find out the appropriate lega l

requirements was made before undertaking the job . The substantiv e

requirements for asbestos removal work were adequately imparted, bu t

the agencies contacted did not provide the needed information on prio r

notification of air pollution control authorities . Both EPA and th e

Department of Labor and Industries should be well aware of thi s

requirement .

Under the circumstances, we conclude that the unsuccessfu l

inquiries made of governmental agencies provide a strong mitigatin g

factor in connection with the amount of penalty assessed .

	

Wood

Fabricators, Inc . v .	 SWAPCA, PCHB 84-325 (1985) . Citizens should b e

able to rely on statements of government officials .

	

Lloyd's	 o f

Washingtonv .PSAPCA, PCHB No . 868 (1975) .

Accordingly, we hold that, as to appellants, the penalty should i n

substantial part be suspended, and only a nominal fine should b e

collected, absent further violations .

V

Any Finding of Fact hereinafter determined to be a Conclusion o f

Law is hereby adopted as such .

From these Conclusions, the Board enters thi s
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ORDER

Notice and Order of Civil Penalty No . 6368 is in the amount o f

$500 is affirmed ; provided, however, that $450 of the penalty i s

suspended as to the appellants, on condition that they not violate any

applicable air pollution control regulations for one year after thi s

Order becomes final .

DONE this 22nd day of April, 1986 .

POLLUTION CONTROL HEARINGS BOARD

WL-de,_( BhV
WICK DUFF ~RD, Lawyer Membe r
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